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Title IX: The Basics

39 words

Cannot discriminate on the
basis of sex in education
programs receiving federal
funds

Designate Title IX
Coordinator

Policies and Procedures

Notice: Prompt, Equitable,
Appropriate Response
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50 Years of Title IX History

In Under Five Minutes

Modeled after Title VI. Original concern was
employment and admissions practices of
universities.

Impact on athletics became apparent early on and
proponents beat back repeated attempts to water
down legislation.

Historically, regulatory agencies (HEW and ED)
have been lackluster in enforcement.

Changed significantly with Obama Administration.
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&he New Pork Eimes

DeVos’s Rules Bolster Rights of Students
Accused of Sexual Misconduct

Education Secretary Betsy DeVos released final regulations for
schools dealing with sexual misconduect, giving them the force of
law for the first time and bolstering due-process rights.

t. TRERFRFEe—

The rules preserve Education Secretary Betsy DeVos’s broad goals in overhauling Title IX. Anna
Moneymaker/The New York Times
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EDUCATION

Biden's Title IX reforms would roll back
Trump-era rules, expand victim
protections

Updated June 23, 2022 - 2:40 PM ET
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. How is that?sThe beard?Is it comfortable?
Is it itchy?/Are you pleased with it?
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Cannon v. University of
Chicago (1979): Facts

Geraldine Cannon was a nurse at Skokie Valley Hospital, the wife
of a Chicago lawyer, and the mother of five children aged 12 to 21.

Lifelong dream was to become a doctor. It was a dream that was
rekindled when her youngest child started elementary school and
Cannon finally had the opportunity to return to school as a full-time
student at Trinity College.

Graduated with honors at age 39 and began applying to medical
schools, including Univ. of Chicago’s Pritzker School of Medicine.

Cannon was denied admission in 1975.
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Cannon v. University of
Chicago: Supreme Court

“This case presents as a matter of first impression the issue
of whether Title IX of the Education Amendments 1972 may
be enforced in a federal civil action . . ..”

Private cause of action was necessary to ensure that the
“sweeping promise of Congress” to end sex discrimination
In education was more than “merely an empty promise.”

“Is [Title IX] an empty promise or will it be enforced and
for the present, it simply must be enforced by the
courts or it's not going to be enforced at all.”

HUSCHBLACKWELL
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Cannon v. University of Chicago:
Supreme Court

* 6-3 opinion crafted by Justice John Paul Stevens
& included Justices Brennan & Rehnquist

 Holding: There is an implied cause of action for
individuals to sue under Title IX.

« Title IX was patterned after Title VI and that “when
Title IX was enacted, the critical language in Title
VI had already been construed as creating a
private remedy.”

« The Supreme Court also accepted the argument
advocated by John Cannon and also HEW that
private enforcement was necessary to effectuate
the purposes of the law.

HUSCHBLACKWELL



Franklin v. Gwinnett County (1992): Facts

Christine Franklin was a student at North Gwinnett
High School between September 1985 and
August 1989. Franklin was subjected to continual
sexual harassment beginning in the autumn of
her tenth-grade year (1986) from Andrew Hill, a
coach and teacher employed by the district.

The complaint further alleges that though they
became aware of and investigated Hill's sexual
harassment of Franklin and other female students,
teachers and administrators took no action to halt
it and discouraged Franklin from pressing charges
against Hill.

Hill ultimately resigned on condition that all
matters pending against him be dropped. The
school thereupon closed its investigation.

©® 2019 Husch Blackwell LLP
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Franklin v. Gwinneit County:
Issue & Holding

Issue: Does Title IX implied

THE NEW YORK TIMES FRIDAY, JULY 13

right of action support a Students Secking Damages for Sex Bias -y
claim for monetary e e e S

damages? = Ty

Unanimous holding: “[W]e = e e

conclude that a damages : PR =

remedy is available for an
action brought to enforce
Title 1X.”
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But ...

Thought Leadership

Supreme Court Holds That Emotional Distress Damages

Are Not Available Under Title VI, Title IX, and Other
Spending Clause Statutes

BREAKING

Alerts

inES0VY & 8

EWS

© 2019 Husch Blackwell LLP

In Cummings v. Premier Rehab Keller, P.L.L.C., the Supreme Court of the United States

held that a plaintiff suing under Title VI (prohibiting race, color, and national origin

discrimination), Title IX (prohibiting sex discrimination), the Rehabilitation Act

(prohibiting disability discrimination), and the Patient Protection and Affordable Care

HUSCHBLACKWELL



Gebser v. Lago Vista Indep.
School District (1998)

« Gebser was assigned to classes taught by Waldrop. While
visiting her home, Waldrop kissed and fondled Gebser.
They had sexual infercourse on a number of occasions.

* |In January 1993, police discovered Waldrop and Gelbser
engaging in sexual intercourse and arrested Waldrop.
Lago Vista immediately terminated his employment.

« School district did not have an official grievance
procedure for lodging sexual harassment complaints; nor
had it issued a formal anti-harassment policy.

HUSCHBLACKWELL
© 2019 Husch Blackwell LLP



High Court to Weigh Liability of Schools in Sexual Abuse of Student

By LINDA GREENHOUSE

WASHINGTON, Dec, 5 — The Su-
preme Court agreed today (o decide
when school districts can be Taund
liable under Federal law for a teach-

or's sexual abuse of a student,
The e, cloeoly wamfched Ty

school districts around the couatry,
has divided the lower courts in the
live years since the Supreme Court
first ruled that individuals could sue
for damages under a law that prahib-
s sex discrimination in educat omal
imstitutions that receive Federal
maoney. In interpreting that law, Title
1% of the Education Amendments of
1972, to permit private lawsuits, the
Justices did not specify how liability
wias o be determined.

The case the Court accepled taday
grew oul of a yearlong affair be-
teeen a teacher in a public high
school near Austin, Tex., and one of
his students, & 15-year-old girl who,
with her mother, eventually brought
& Title 1X sult against the Lago Vista

* Indgpendent School District.

© Two lower Federal courls ruled
"for the school district, holding that it
‘could not be found liable in the ab-
sence of “actual knowledge™ oa the

part of scheol officials of the teach-
er's misconduct, This is the most
protective standard the couris have
applied in inerpreting Tilde 1X; at
the other extreme, some couris have
held districts automaticaly liable

for sewmual abuse of students by
[EACNETS,

This is the third case invalving
sexual abuse or harassmert that the
Court has accepited for dedsion this
term, and it may not be the last. The
Justices were asked last month to
resolve another unseitled gquestion
under Title IX: the liablity of a
school district for sexual harassment
of pne student by another.

Last month, the Justicesagreed (o
resolve a closely related issue in the
context of the Federal law thal pro-
hibits sex discrimination is employ-
ment. The question in that case, Far-
agher v, Boca Raton, is the liability
of an employer for a supervisor's
sexual harassment of a lewer-level
employee. Just this week, in Oncale
v. Sundowner (Hfshore Services, the
Justices heard arguments an wheth-
er sexual harassment belveen peo-
ple of the same sex can ever violate
the employment law, Title VIT af the
Ciwil Rights Act of 1964,

The anti-discrimination laws in-
volved in these disputes have been on
the books for decades, raising the
question of why so many cases pos-
ing such fundamental issues of inter-
pretation and application have sud-
denly made their way onto the
LOUTL § GoCKeL.

The reason may be that only in the
last few years have monetary dam-
apges become available as a remedy
for people who can prove violations
of the two laws: threugh the Su-
prame Court's interpratation of Title
IX in a 1992 case, Franklin v. Gwin-
nett County, and through Congress's
1881 amendment to Title Vi1, making
available compensatory and, in some
cases, punitive damages, in addilion
to the back pay that was the anly
monetary remedy under the original
Ciwvil Rights Act. The prospect of
substantial recoveries have made
the laws more useful o plaintifis and
altractive to their lawyers just as
lower courts have been struggling
with what the laws actually mean,

In the case the Court accepted
today, Dpe v, Lago Vista Independ-
ent  School District, MNo. B6-1866,
school officials apparenily had no
knowledge of the affar between the

student and leadher. The family's
lawsuit asked th: Federal [hstrict
Court in San Antenio 1o apply a the-
ory of strict liadlity, holding the
district responsible for the wrongful
acts of its teaches

The district coirl ruled, however,
uhEn uhmeEre vl be o Halnilisy i des

absence of “aciual or constructive
notice’ an the pait of sehool authori-
ties, The United States Court of Ap-
peals for the Fith Circuait, in Mew
Orleans, agreed, holding that there
was no liability “inless an employee
who has been invested by the school
board with supemnvisory power over
the offending employee actually
knew of the abuse, had the power to
end the abuse, and failed to do so.™

In its appeal, he family told the
Justices that beciuse ““the vast ma-
jority of instance: of sexual abuse is
subtler and more covert' than Lhe
Fifth Circuit's approach would en-
compass, the deciiion would have the
offect of “wvirnally immunizing
school districts fmm liability.”

Last spring, the United States De-
partment of Education issued guide-
lines for administ-ative enforcement
af Title IX, under which a school
district would be held liable if a

teacher, even withaut officials’
knowledge, “was aided in carrying
out the sexual harassment of siu-

dents by his or her position of author- |

ity with rhe instioution.”

In a second case today, the Court

agreed to decide an important issue
under the anti-Terrorism and Effec-

tive Death Penalty Act of 1996, which
imposed sirict new  deadlines on

state prison inmates for petitions for |

habeas corpus in Federal court. In
stptes that agree o make adequale

legal representation avallable, In- |

mates on death row pet only 180 days
in which to file,

The question in the case, Calderon |
v. Ashmus, No. 97-381, is whether |

death row inmates can swe a state
pre-emptively for a declaration that
the accelerated deadline should not
apply bacauvse the rale dnss npoe
have an adequate representation
system (n place. California is argu-
ing that it should have been held
Immune from such a suit, in which a
group of more than 300 inmates pre-
vailed in the United Siates Court of
Appeals for the Ninth Circuit. in San
Francisco

©® 2019 Husch Blackwell LLP

HUSCHBLACKWELL



Gebser: Plaintiff's Argument

Gebser and DOJ claimed that liability should be evaluated
using the same standards plaintiffs use in employment sex
harassment cases under Title VII.

A “teacheris ‘aided in carrying out the sexual harassment of
students by his or her position of authority with the institution,’
irrespective of whether school district officials had any
knowledge of the harassment and irrespective of their
response upon becoming aware.”

Alternatively, a school should be “liable for damages based
on a theory of constructive nofice, i.e., where the district
knew or ‘should have known’ about harassment but failed to
uncover and eliminate it.”

HUSCHBLACKWELL
©® 2019 Husch Blackwell LLP



Gebser: The Rule

An "appropriate person’ . . .is, at a minimum, an official of the
recipient entity with aufhorliy to take corrective action to end
the discrimination.

“Consequently, in cases like this one that do not involve official
policy of the recipient entity, we hold that a damages remedy
will not lie under Title IX unless an official who at a minimum has
authority to address the alleged discrimination and to institute
corrective measures on the recipient's behalf has actual
knowledge of discrimination in the recipient's programs and
fails adequately to respond.”

“[T]he response must amount to deliberate indifference to
discrimination.”

HUSCHBLACKWELL
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Jackson v. Birmingham
Bd. of Ed. (2005)

* Roderick Jackson, a
teacher in the Birmingham,
Alabama, public schools,
complained about sex
discrimination in the high
school’s athletic program
and was retaliated against.

« Sued pursuant to Title IX

« Does Title IX prohibit
retaliation? Yes.

HUSCHBLACKWELL
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THE VICTIM

“They should have done something right from the start," said Aurelia Davis of the harassment endured
by her daughter LaShonda at school six years ago. The two posed yesterday at home in Forsyth, Ga.

Alan §. Weiser ar The Sew Fork Times

‘When a Tormented Child Cried Stop

By DAVID FIRESTONE
ATLANTA, May 24 — LaShonda
Davis was 10 when she told her
mother it was time to hire a law-

er.
Her mother, Aurelia Davis, was
bewildered at first. For manths,

LaShonda been har,

boy in her fifth-grade class in For-
syih, Ga., about 50 miles southwest

of Atlanta. The schml. I{ubbird

Elementary, not dane

thing to stop the boy, even mnugn

hé had grown increasingly provac-

BLVe, rubbIng againsl Lashonda

and asking for sex.

But hiring a lawyer seemed
drastic to Ms. Davis. Even taday,
after the United States Supreme
Court handed down a significant
ruling supporting the Davis fam-
ily's contention that schools can be
held liable for prolenged harass-
ment, Ms. Davis was still appalid
that the matter had required suzh
lllgh -level legal attention, and (e

support of women's Tights groups.

It should never have had to 30
all the way 10 the Supreme Courl,”
said Ms_ Davis.a haspital file clerk
in Forsyth who had never hired a
lawyer before. “They should have
done something right from the

A Georgia mother
and daughter’s
six-year legal
battle.

start. But they didn't have any
kind of respect for my child, and
they didn't want 1o admit that they
were wrong in what they did.”

The harassment, which started
in December 1882, went on almost
every day for five months, Ms.
Davis sald. She said she com-
plained to the teacher and the prin-
clpal, but nothing was done until
she called the sheriff and had the
bay prosecu

He ewmuauy pleaded guilly o
sexual battery.

During those five manths, Ms.
Davis said, LaShonda grew in-
creasingly upset and despondent,
tajkine of suicide and havinz &
difficult [Imp!ncl:lgs She is now 16
and a junior in high school.

School officials in Monroe Coun-

ty, which includes Hubbard, would
fot comument today, but the schook
board's lawyers have argued that
Faderal law never explicily held
schosls respansible for preventing
the harassment of one student by

- another.

That all changed today with the
Court's 516-4 decision, which ap-
plies o any school in the nation
that accepts Federal ey, 1 mg
Court’s reasoning was based
interpretation of Tile IX. the 1972
law barring sexual discrimination
at thase schools, and occasined an
impessioned debate amomg the
Justices over the degree to which
the Federal Government sbould be
involved in what Justice Anthany
M. Kennedy in his dissenting opin-
ion called “the routine protiems of
adolescence.”

All of that is beside the paint for
Ms. Davis, who said she was also
unconcerned about the menetary
damages for which she is now eli-
gible Lo sue, For her, it comes down
0 a much mare basic prinm]ﬂe

“They make yu
16 sehool, HER? Sodomt o ik
they ahuu]d protect them while
they're 4

—_—

Al6 o

CourtIs Asked Not to Extend

Harassment Law in Schools

By LINDA GREENHOUSE
WASHINGTON, Jan. 12 — The
wwyer lor a Georgia schoel board

warned the Supreme Court today
that scheol districts across the coun-
try would face dire financial conse-
quences If the Court extended Fed-
eral sexual harassment law to apply
to harassment of one student by an-
other and made schools liable for
failing to curb students’ sexual mis-
conduc!

In the closely watched case, the
Justices appeared sympathetic to
the school board's concerns — some-
what surprisingly so, in light of the
Court's generous reading of sexual
Iarassment law in a variety of other
contex:s,

This fifth sexual harassment ease
o come before the Court in the last

months is an appeal by a woman
whose [ifth-grade daughter was sub-
jected 1o maonths of a male class-
mate's unwaned poking. grabbing

Does teasing among
young students
necessarily amount
to a Federal case?

and tawnting while school adminis-
trators in Forsyth, Ga., refused to
intervele,

Finally, the mother, Aurelia Davis,
went tothe police, and the boy plead-
ed guilty to sexual battery, Ms. Davis
then sued the Monroe County Board
of Education under Title [X of the
Education Amendments of 1872, a
Federal law that bars sex discrimi-
nation by schools that receive Fed-
eral money.

Last June, in anather Title IX case,
the Court ruled that schools could be
liable for a teacher's sexual harass-
ment of a student as long as top
officials knew of the problem and did
nothing o stop I

That definition of lisbility ap-
peared comfortably to fit the eurrent
case, with the one difference the
rasser’s identity as a fellow student
rather than a teacher. But it quickly
became evident today from the Jus-
tices' skepkical questions to Ms. Da
vis's luwyors that this difference
might well mean all the difference in
the world for the legal analysis.

How does one draw the line be-

(2]
(%]
[
[Ta]
I
in

tween harassment thal amounts tc
sex discrimination and garden-varie
ty teasing and flirting in the schoa
yard, the Justices wanted to know.
“Little boys tease Mt girls
through their years in school,”” Jus
tice Sandra Day O°Connor told Verns
L. Williams, representing Ms. Davis
D{ behalf of the National Women's
w Center here. *'Is every incident
g(mg 10 lead 1o a lawsuit?”
“necessary consequence” of the
phintilf's argument, Justice Antho-
my M. Kennedy warned, was "'a Fed-
eml code of conduct in every class
reom in the country.™
Justice Stephen G. Breyer, along
with several other Justices, said the
courts' experience n dealing Wil
sexual harassment in the workplace
wis nat easily transportable into the
clissroom. Behavier problems in
scaool are appropriately handled by
counscling, calling in the family,
“discussion and mediation,” Justice
Breyer said, adding, *“What's worry.
ing is the gearing up of the great
legal mechanism to replace that.”
Ms, Williams and Barbara D. Un-
derwood, a Deputy Solicitor General
who presented the Government's ar-
gument in support of Ms. Davis, Ja-
‘bered to allay the Justices' concerns.
*Ordinary teasing is not an action-
able wrong,” Ms. rwood said,
adding that the law would not apply
unless the behavior was so “egre-
gious™ that the victim was cffective-
Iy deprived of ihe ability w benefit
from the cducational program. In
adiition, she said, the school would
ne: be expected to solve every prob-
lem, only to respond reasonably and

appropriately.
. Warren Plowden Jr., the school
board’s lan would not accept

those limitafions on Liability.

open the door Lo these lawsuits, some
Federal judge has to make a judg-
ment on was the respanse enough.”
kirctmx for a principle beyond
ext of sexual !larnsumenl
Jllsll(\! Jnnn Paul Stevens asked Mr.
Plewden whether a school could be
ligdle under Title 1X if bays prevent-
ed glrls from using & teld
L had been set aside for them,
umue the school athletic director
stood by and did nothing,

Mo, Mr. Plowden said, because the
misconduct would be not the adul’s
bul the children's.

to sexual harassment,
Whe potential here is enor
" for school liability because
three-quarters of all girls and two-
thids of boys, in one study, had

Julie Underwood of the Natinnal School Board Assotiation and W. | 1,
Warmen Flowden Jr., lawyer icr the Monroe County Board of Educarion
in Georgia outside the Supreme Court yesterday after aral arguments. | o

‘3eat . ane far Th biw Yosk Times

reparted heing sexually harassed he-
tween the 8th and 11th grades.

Justice Ruth Bacer Ginsburg ob-
jected that “we don't know the defi-
nition of harassment” under that
particular study. Justice Ginsburg
said that while she understood the
difficulty of drawing the line between
innocent teasing and sexual harass-
ment, *'1don’t understand why it's 5o
hard” to evalate the adequacy of a
sehool’s response.

Justice Ginsburg said there wis a
clear difference botween simple neg-
ligence, for which a school would not
he Hahle, and “delihararas indi‘far.
ence,” the standard the Court acopt-
ed in the harasemen! cafe
last year. She defined deliberate in-

<
Aifference as *meaning you have 1o | B
know and you don't do anything.” N
The case, Davis v. Manrae County
Board of Education, No. 97643, is an | 5
appeal from a 1967 ruling by the | o

United States Court of Appeals for th
the L1th Circuit, in Atlanta. In dis-
issing the lawsult, that ceurt ruled | 1
that Title IX imposed no liability on | g
schools for students' wrongdoing. |
The T-to-4 decision overrerned an | g
earlier ruling in the case by a three- | o
Judge pamel of the same court, which
saw the issue differently and held Ce
that a schoel could be found liable for | &7
110 Afficiale” "tailiea bo ta )
stop the offensive act of those over | &
the officials excrcised con- | Ci

e b 40

HUSCHBLACKWELL



Davis v. Monroe County Board of
Education (1999): Holding

“We consider here whether the misconduct
identified in Gebser —deliberate indifference to
known acts of harassment— amounts to an
intentional violation of Title IX, capable of
supporting a private damages action, when the
harasser is a student rather than a teacher. We
conclude that, in certain limited circumstances, it
does.”

* Recipients of federal funding may be liable “where
the recipient is deliberately indifferent to known
acts of student-on-student sexual harassment and
the harasser is under the school's disciplinary
authority.”

HUSCHBLACKWELL
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O Huerh Blarkw s In}
=Ll USCn BHaceEsw el LL



Davis: Majority Decision

“School administrators will continue to enjoy the flexibility they
require so long as funding recipients are deemed ‘deliberately
indifferent’ to acts of student-on-student harassment only where
the recipient's response to the harassment or lack thereof is
clearly unreasonable in light of the known circumstances.”

“The recipient must merely respond to known peer harassment in
a manner that is not clearly unreasonable. This is not a mere
‘reasonableness’ standard, as the dissent assumes. In an
appropriate case, there is no reason why courts, on a motion to
dismiss, for summoryjudgmen’r or for a directed verdict, could
n?l’r identify a response as not ‘clearly unreasonable’ as a matter
of law.”

HUSCHBLACKWELL
© 2019 Husch Blackwell LLP






Title IX was patterned after:

Title VI

Title VII

the Equal
Protection Clause

the Equal Rights
Act Amendment

.. Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app
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The sole remedy explicitly provided by the text of Title IX

for violating the statute is:

termination of federal funds

statutory penalties prescribed by
Congress and adjusted for inflation

injunctive relief

punitive damages

.. Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app

HUSCHBLACKWELL
©® 2019 Husch Blackwell LLP



The Cannon v. University of Chicago case is significant

because:

it provides a private right of action
to sue under Title IX

it allows victims of discrimination to
receive punitive damages if they
can prove intentional discrimination

it establishes a cause of action for
disparate impact discrimination

it recognizes that discrimination on
the basis of sex is a crime

.. Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app
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Title IX applies to:

all educational programs

all education programs or activities
receiving Federal financial assistance

only higher education programs or
activities that receive Federal
financial assistance

education-related employers with
more than 15 employees

.. Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app
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There is a cap on damages in Title IX lawsuits.

True

False

.. Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app
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In order for a school to be liable under Title IX for teacher

on student assault:

the assault must be severe and pervasive
and commonly known to other students

an appropriate person must have
knowledge of the assault and respond in
a deliberately indifferent fashion

assault must be commonly known and
not responded to appropriately

the teacher must be tenured

.. Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app
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In Davis v. Monroe County Board of Education, the court

determined that school liability for peer-on-peer
harassment is limited to:

circumstances where the school exercises
substantial control over both the harasser and the
context in which the known harassment occurs

circumstances where the school exercises
absolute control over both the harasser and the
context in which the known harassment occurs

circumstances where the school exercises
substantial control only over the harasser

circumstances where the school should have
known the harassment occurred

.. Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app
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Lakoski v. James (5 Cir. 1995)

Dr. Lakoski denied tenure

Sues under Title IX as opposed to Title VIl -
why?

Wins jury trial and $150,000 in damages plus
attorney fees

University appealed claiming that Title IX does
not provide a private right of action for
employment discrimination.

HUSCHBLACKWELL
© 2019 Husch Blackwell LLP



“Given the availability of a private
remedy under Title VIl for aggrieved
employees, we are unwilling to follow
Dr. Lakoski's beguilingly simple
syllogism that Cannon, Bell, and
Franklin all add up to an implied
private right of action for damages
under Title IX for employment
discrimination. Doing so would disrupt
a carefully balanced remedial
scheme for redressing employment
discrimination by employers . . .."

HUSCHBLACKWELL

©® 2019 Husch Blackwell LLP
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Intersection of IX and VII

In an employment discrimination case, which
applies? Perhaps both

For now, “bells and whistles” don’t apply to VII
cases

Title VIl expects an employer to cure and address
unv_velcome sex_ual Co_nduct before it creates an
actionable hostile environment

Retaliation
Approach?

HUSCHBLACKWELL
© 2019 Husch Blackwell LLP



Hypothetical 1

« Student accuses faculty member of

making inappropriate sexual comments in
class

 How do you handle?

HUSCHBLACKWELL



Hypothetical 2

 Athletics employee on Performance
Improvement Plan files a complaint with
HR about lack of resources for women’s
athletics

 How do you handle?

HUSCHBLACKWELL



Hypothetical 2A

 Athletics employee on Performance
Improvement Plan files a complaint with
HR about lack of resources for women’s

athletics
« AD wants to terminate

 How do you handle?

HUSCHBLACKWELL



SB 212 Key Points

. Broad mandatory reporting obligation for
all employees

. Mandatory reporting obligation to the
president and the board

. Confidentiality

HUSCHBLACKWELL



SB 212: Mandatory Reporting

Requires employees to “promptly report” certain incidents “to the
institution’s Title IX coordinator or deputy Title IX coordinator.”

Trigger? When an “employee of a postsecondary educational
institution” “witnesses or receives information” regarding an
incident that “the employee reasonably believes constitutes sexual
harassment , sexual assault, dating violence, or stalking” which
was allegedly committed by or against “a student enrolled at or an
employee of the institution at the time of the incident.”

Reporting obligation eX|sts when the employee witnesses or
receives |nformat|on in the course and scope of [the employee’s]
employment.”

HUSCHBLACKWELL
© 2019 Husch Blackwell LLP



SB 212: Mandatory Reporting

Who is an “employee”? Does not include “a student enrolled at
the institution.” Exception appears to only apply to traditional
student-workers.

No language suggesting that the reporting requirement applies
to volunteers, agents, or other non-employees.

Employees who are “victims of sexual harassment, sexual
assault, dating violence, or stalking” are not required to report
incidents involving themselves.

Employees who learn about reportable incidents “at a . . . public
awareness event sponsored by a postsecondary educational
institution or by a student organization affiliated with the
institution” are not required to report those incidents.

HUSCHBLACKWELL
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SB 212: Mandatory Reporting

 If a school determines that
an employee failed to satisfy
their mandatory reporting
requirement, the school
would be required to
terminate that employee “in
accordance with the
institution’s disciplinary
procedure.”

* Yes, even tenured faculty
members

HUSCHBLACKWELL
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What Must Be Included in Report?

“All information concerning the incident known to the
reporting person that is relevant to the investigation.”

Report must also note, “if applicable, redress of the incident,
including whether an alleged victim has expressed a desire for
confidentiality in reporting the incident.”

Exceptions: employee who (1) has been “designated by the

institution as a person with whom students may speak

confidentially concerning sexual harassment, sexual assault,

dating violence, or stalking” or (2) “receives information regarding

such an incident under circumstances that render the employee S

communications confidential or privileged under other law.”

* Not immune from the reporting requirement. Must provide “only the

type of incident reported,” which cannot “include any information that
would violate a student's expectation of privacy.”

HUSCHBLACKWELL
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HB 1735 Key Points

Adopt policy with required components

Board must approve policy & changes to policy
Required prevention programming

Disciplinary process requirements

Training requirements

Confidentiality

Unprecedented administrative enforcement

HUSCHBLACKWELL
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Respondent Litigation: The Basics

“Due Process” -
_ y Title IX lawsuits have skyrocketed in
Title IX ( Erroneous recent years, analysis shows

Outcome”: Doubt +
Gender Bias)

Breach of Contract
Other Tort Claims

HUSCHBLACKWELL
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Regulatory Update

* OnJune 23, 2022, the Department of
Education released its Title IX Notice of
Proposed Rulemaking

e 700-plus pages, responds to changes in Title
IX regulations imposed in August 2020

* 60 days for public comments (September 12,
20227)

e When effective?

HUSCHBLACKWELL






Obama Administration OCR

—
* |ssued 2011 Dear Colleague Letter

* Ramped up Title IX program compliance reviews

* Created “list of shame”
e Was not deferential

* As aresult, schools for first time in Title IXs history took
extraordinary steps to comply and ceased handling cases
informally

* Did pendulum swing too far?

* Disciplined students begin aggressively challenging
institutions -- backlash

HUSCHBLACKWELL



&he New Pork Eimes

DeVos’s Rules Bolster Rights of Students
Accused of Sexual Misconduct

Education Secretary Betsy DeVos released final regulations for
schools dealing with sexual misconduct, giving them the force of
law for the first time and bolstering due-process rights.

v TEERIEEEen

The rules preserve Education Secretary Betsy DeVos’s broad goals in overhauling Title IX. Anna
Moneymaker/The New York Times
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Overview of Proposed Regulations

1. Mix of provisions from the 2011 OCR Dear Colleague Letter, the
2020 Title IX regulations (currently in place) and some new
provisions.

2. Not areturn to 2011 — attempt to balance complainants’ rights
and the rights of those who are accused.

3. Modest return to long history of institutional discretion with
process (from elimination of virtually all administrative
discretion to discretion with guardrails)

4. With discretion comes challenging choices

HUSCHBLACKWELL



Texas Law Reminder

Institutional policy on sexual harassment, sexual assault,
dating violence, and stalking must (1) “be approved by the
institution’s governing board before final adoption by the
institution” and (2) be reviewed at least “each biennium” and,
“with approval of the institution’s governing board, revise the
policy as necessary.” §51.282(c).

HUSCHBLACKWELL



Question 1: What to do now?

* Begin draft of updated policy based on proposed
regulations?

* Educate leadership and board?

* Seek buy-in/input from stakeholders in areas where
there is discretion

HUSCHBLACKWELL



Coordinator Responsibility Under
Proposed Regs

“A recipient must:

(1)Require its Title IX Coordinator to monitor the recipient’s
education program or activity for barriers to reporting
information about conduct that may constitute sex discrimination
under Title IX; and

(2)Take steps reasonably calculated to address such barriers.”

Be sure to document your efforts in this regard.

HUSCHBLACKWELL
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Examples of Monitoring

= Annual or biannual campus climate surveys

= Targeted feedback from students and employees
who have reported or made complaints about sex
discrimination

= Public awareness events for purposes of receiving
feedback from student and employee attendees,

= Publicizing and monitoring an email address
designated for anonymous feedback about reporting
barriers.

HUSCHBLACKWELL
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Scope of Proposed Regs Coverage

* Applies to all claims of sex discrimination

* Explicitly includes as forms of sex discrimination under Title IX: discrimination
based on pregnancy, sexual orientation, gender identity, sex stereotypes, or
sex characteristics (*this will trigger a challenge)

* Proposed regulations’ explicit definition of discrimination on the basis of
gender identity: “different treatment or separation on the basis of sex in a way
that would cause more than de minimis harm, including by adopting a policy
or engaging in a practice that prevents a person from participating in an
education program or activity consistent with their gender identity.”

e Athletics: Stay tuned. ..

HUSCHBLACKWELL
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Hostile Environment

e Subtly modifies the definition of hostile environment sexual
harassment to align with Title VII (and Texas law).

* Unwelcome sex-based conduct that is sufficiently severe or pervasive,
that, based on the totality of the circumstances and evaluated
subjectively and objectively, denies or limits a person’s ability to
participate in or benefit from an education program or activity.

* Problematic: No guidance on potential tension between definition
and institutional free speech obligations.

HUSCHBLACKWELL
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Retaliation: A Broad Definition

» “Retaliation means intimidation, threats, coercion, or
discrimination against any person by a student, employee,
person authorized by the recipient to provide aid, benefit, or
service under the recipient’s education program or activity, or
recipient for the purpose of interfering with any right or
privilege secured by Title IX . .. or because the person has
reported information, made a complaint, testified, assisted, or
participated or refused to participate in any manner in an
investigation, proceeding, or hearing under this part....”

HUSCHBLACKWELL
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Retaliation

* “A recipient must prohibit retaliation in its education program or activity. When
a recipient receives information about conduct that may constitute retaliation,
the recipient is obligated to comply with § 106.44. A recipient must initiate its
grievance procedures upon receiving a complaint alleging retaliation under §
106.45”

 “Prohibited retaliation includes but is not limited to:

a. Initiating a disciplinary process against a person for a code of conduct violation that does
not involve sex discrimination but arises out of the same facts and circumstances as a
complaint or information reported about possible sex discrimination, for the purpose of
interfering with the exercise of any right or privilege secured by Title IX or this part; or

b. Peer retaliation.”

HUSCHBLACKWELL
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Question 2

 What are examples of peer retaliation?

e How will institution assess?

HUSCHBLACKWELL
© 2022 Husch Blackwell LLP



Jurisdictional Scope

Harassment occurring outside of an educational program or activity
can nevertheless violate Title IX if such harassment contributes to a
hostile environment within an educational program or activity.

Conduct occurring within an institution’s education program and
activity includes conduct that occurs off-campus when the
respondent represents the institution or is otherwise engaged in
conduct under the institution’s “disciplinary authority.”

Net effect: End of bifurcated processes?

HUSCHBLACKWELL
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Reminder: Texas Law On Mandatory
Reporting

* SB 212’s employee reporting obligation is triggered when an “employee of a postsecondary
educational institution” “witnesses or receives information” regarding an incident that “the
employee reasonably believes constitutes sexual harassment, sexual assault, dating
violence, or stalking” which was allegedly committed by or against “a student enrolled at or
an employee of the institution at the time of the incident.”

* The employee reporting obligation only exists, though, when the employee witnesses or
receives information regarding sexual harassment, sexual assault, dating violence, or stalking
“in the course and scope of [the employee’s] employment.”

* If a school determines that an employee failed to satisfy their mandatory requirement, the
school would be required to terminate that employee “in accordance with the institution’s
disciplinary procedure.”

HUSCHBLACKWELL
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New Broad Mandatory Reporting
Requirements

* “Any employee who is not a confidential employee and who has
authority to institute corrective measures on behalf of the recipient
to notify the Title IX Coordinator when the employee has information
about conduct that may constitute sex discrimination under Title IX”

* “Any employee who is not a confidential employee and who has
responsibility for administrative leadership, teaching, or advising in
the recipient’s education program or activity to notify the Title IX
Coordinator when the employee has information about a student

being subjected to conduct that may constitute sex discrimination
under Title IX”

HUSCHBLACKWELL
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New Mandatory Reporting Requirements

* “Any employee who is not a confidential employee and who has
responsibility for administrative leadership, teaching, or advising in the
recipient’s education program or activity and has information about an
employee being subjected to conduct that may constitute sex discrimination
under Title IX to either:

= Notify the Title IX Coordinator when the employee has information about an
employee being subjected to conduct that may constitute sex discrimination
under Title IX; or

= Provide the contact information of the Title IX Coordinator and information
about how to report sex discrimination to any person who provides the
employee with the information”

HUSCHBLACKWELL
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New Mandatory Reporting Requirements

“All other employees who are not confidential employees, if any, to
either:

= Notify the Title IX Coordinator when the employee has information about
conduct that may constitute sex discrimination under Title IX; or

= Provide the contact information of the Title IX Coordinator and information
about how to report sex discrimination to any person who provides the
employee with information about conduct that may constitute sex
discrimination under Title IX.”

HUSCHBLACKWELL
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Confidential Employees

* Employees whose communications are privileged under law and are
associated with their role or duties for the institution;

 Employees whom the institution has designated as a confidential
resource for the purpose of providing services to individuals in
connection with sex discrimination; and

* Employees of postsecondary institutions who conduct human
subjects research studies that have been approved by the institution’s
Institutional Review Board and that are designed to gather
information about sex discrimination.

HUSCHBLACKWELL
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Texas Confidential Employees

* Texas law provides a significant caveat to this reporting requirement for an
employee who (1) has been “designated by the institution as a person with
whom students may speak confidentially concerning sexual harassment,
sexual assault, dating violence, or stalking” or (2) “receives information
regarding such an incident under circumstances that render the employee’s
communications confidential or privileged under other law.”

* Texas law requires employees in either of these two categories to provide
“only the type of incident reported,” which cannot “include any information
that would violate a student's expectation of privacy.”

HUSCHBLACKWELL
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Question 3

* What are some approaches to reconcile the mandatory
reporting obligations in both statutes?

* Will failure to make mandatory IX report result in termination?
 How to memorialize in policy and training?

 What will be impact on “actual knowledge” argument?

HUSCHBLACKWELL
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New(ish) Mandatory Training

“All employees must be trained on:

i. Therecipient’s obligation to address sex discrimination in its
education program or activity;

ii. The scope of conduct that constitutes sex discrimination under
this part, including the definition of sex-based harassment; and

iii. All applicable notification and information requirements under §§
106.40(b)(2) and106.44.”

HUSCHBLACKWELL
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New(ish) Mandatory Training

“all investigators, decisionmakers, and other persons who are responsible for
implementing the recipient’s grievance procedures or have the authority to
modify or terminate supportive measures under § 106.44(g)(4) must be trained
on the following topics to the extent related to their responsibilities:

i. The recipient’s obligations under § 106.44*;
ii. The recipient’s grievance procedures under § 106.45, and if applicable § 106.46;

iii. How to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interest, and bias; and

iv. The meaning and application of the term relevant in relation to questions and evidence,

and the types of evidence that are impermissible regardless of relevance under
§106.45, and if applicable § 106.46.”

HUSCHBLACKWELL
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New(ish) Mandatory Training

* “In addition to the training requirements in paragraph (d)(1) of this section, all
facilitators of an informal resolution process under §106.44(k) must be trained
on the rules and practices associated with the recipient’s informal resolution
process and on how to serve impartially, including by avoiding conflicts of
interest and bias.”

* “In addition to the training requirements in paragraphs (d)(1)-(3) of this section,
the Title IX Coordinator and any designees under paragraph (a) of this section
must be trained on their specific responsibilities under paragraph (a) of this
section, § 106.40(b)(3), § 106.44(f), § 106.44(g), the recipient’s recordkeeping
system and the requirements of paragraph (f) of this section, and any other
training necessary to coordinate the recipient’s compliance with Title IX.”

HUSCHBLACKWELL
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Recordkeeping

A recipient must maintain for a period of at least seven years:

1. For each complaint of sex discrimination, records documenting the informal resolution
process under § 106.44(k) or the grievance procedures under § 106.45, and if applicable
§ 106.46, and the resulting outcome.

2. For each incident of conduct that may constitute sex discrimination under Title IX of
which the Title IX Coordinator was notified, records documenting the actions the
recipient took to meet its obligations under § 106.44.

3. All materials used to provide training under paragraph (d) of this section. A recipient
must make these training materials publicly available on its website.

4. All records documenting the actions the recipient took to meet its obligations under §§
106.40 and 106.57.

HUSCHBLACKWELL
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Pregnancy

* “Arecipient must not discriminate in its education program or activity against any student
based on the student’s current, potential, or past pregnancy or related conditions. A
recipient may permit a student based on pregnancy or related conditions to participate
voluntarily in a separate portion of its education program or activity provided the recipient
ensures that the separate portion is comparable to that offered to students who are not
pregnant and do not have related conditions.”

e Another quasi-reporting obligation: “A recipient must ensure that when any employee is
informed of a student’s pregnancy or related conditions by the student or a person who
has a legal right to act on behalf of the student, the employee promptly informs that
person of how the person may notify the Title IX Coordinator of the student’s pregnancy
or related conditions for assistance and provides contact information for the Title IX
Coordinator, unless the employee reasonably believes the Title IX Coordinator has already
been notified.”

HUSCHBLACKWELL
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More on Pregnancy

Once a student notifies the Title IX Coordinator of the student’s pregnancy or related conditions, the Title IX Coordinator
must promptly:

* (i) Inform the student, and if applicable the person who notified the Title IX Coordinator, of the recipient’s obligations
to:

* (A)Prohibit sex discrimination under this part, including sex-based harassment;

* (B)Provide the student with the option of reasonable modifications to the recipient’s policies, practices, or
procedures because of pregnancy or related conditions, under paragraphs (b)(3)(ii) and (b)(4) of this section;

* (C)Allow access, on a voluntary basis, to any separate and comparable portion of the recipient’s education program or
activity under paragraph (b)(1) of this section;

* (D)Allow a voluntary leave of absence under paragraph (b)(3)(iii) of this section; and

* (E)Ensure the availability of lactation space under paragraph (b)(3)(iv) of this section.

HUSCHBLACKWELL
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More on Pregnancy

* Allow the student a voluntary leave of absence from the recipient’s education program or
activity to cover, at minimum, the period of time deemed medically necessary by the
student’s physician or other licensed healthcare provider. To the extent that a recipient
maintains a leave policy for students that allows a greater period of time than the
medically necessary period, the recipient must permit the student to take leave under
that policy instead if the student so chooses.

* Upon the student’s return to the recipient’s education program or activity, the student
must be reinstated to the academic status and, as practicable, to the extracurricular status
that the student held when the leave began.

* Ensure the availability of a lactation space, which must be a space other than a
bathroom, that is clean, shielded from view, free from intrusion from others, and may be
used by a student for expressing breast milk or breastfeeding as needed.

HUSCHBLACKWELL
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Supportive Measures

* “Upon being notified of conduct that may constitute sex discrimination under Title IX, a
Title IX Coordinator must offer supportive measures, as appropriate, to the complainant
or respondent to the extent necessary to restore or preserve that party’s access to the
recipient’s education program or activity. For allegations of sex discrimination, other than
sex-based harassment or retaliation, a recipient’s provision of supportive measures would
not require the recipient, its employee, or other person authorized to provide aid, benefit
or services on the recipient’s behalf to alter the allegedly discriminatory conduct for the
purpose of providing a supportive measure.”

* “Supportive measures that burden a respondent may be imposed only during the
pendency of a recipient’s grievance procedures under § 106.45, and if applicable § 106.46,
and must be terminated at the conclusion of those grievance procedures. These measures
must be no more restrictive of the respondent than is necessary to restore or preserve the
complainant’s access to the recipient’s education program or activity. A recipient may not
impose such measures for punitive or disciplinary reasons.”

HUSCHBLACKWELL
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More on Supportive Measures

* “Arecipient must provide a complainant or respondent affected by a decision to provide,
deny, modify, or terminate supportive measures with a timely opportunity to seek
modification or reversal of the recipient’s decision by an appropriate, impartial employee.
The impartial employee must be someone other than the employee who made the
decision being challenged and must have authority to modify or reverse the decision, if
appropriate. A recipient must make a fact-specific inquiry to determine what constitutes a
timely opportunity for seeking modification or reversal of a supportive measure. If the
supportive measure burdens the respondent, the initial opportunity to seek
modification or reversal of the recipient’s decision must be provided before the measure
is imposed or, if necessary under the circumstances, as soon as possible after the
measure has taken effect. A recipient must also provide a complainant or respondent
affected by a supportive measure with the opportunity to seek additional modification or
termination of such supportive measure if circumstances change materially.”

HUSCHBLACKWELL
© 2022 Husch Blackwell LLP



Grievance Procedures Overview

1. Proposed rules would allow educational institutions to use the “single investigator/decisionmaker”
model again in many cases. But should you?

2.  The current Title IX rules require the decisionmaker to be someone other than the investigator and
Title IX Coordinator. The proposed rules would jettison that requirement, allowing the
decisionmaker to be Title IX Coordinator, the investigator, or all three roles. But should you?

3. Another big change relates to hearings. The current rules require higher education institutions to
have a hearing with live cross-examination by parties’ advisors for allegations of sexual harassment.
The proposed rules would allow colleges and universities to decide whether to offer a hearing unless
the law in their jurisdiction requires one. A college or university that does not provide a live hearing
must require its decisionmaker to question the parties in one-on-one meetings instead of having live
cross-examination at a hearing. Should you retain hearings?

HUSCHBLACKWELL
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Grievance Procedures Overview

4. Even if a higher education institution offers a hearing, it is not required to allow live cross-
examination by advisors. Instead, institutions can have the decisionmaker question the parties and
witnesses at the hearing. And because hearings and live-cross examinations by advisors are not
required, higher education institutions would no longer be required to provide an advisor to every
party, as mandated by the current rules. Only if a higher education institution chose to provide a
hearing and allow cross-examination by advisors would it be required to provide a no-cost advisor to
any party that does not have one. But should you maintain live cross examination from advisors
anyway?

5. Finally, whereas the 2020 Title IX rules require appeals to be offered for several reasons, the
proposed rules require appeals only for dismissals in higher education non-sex-based harassment
cases, and with no guidance for the bases for appeals. For sex-based harassment in postsecondary
situations, appeals are required for dismissals and determinations that sex-discrimination occurred,
but not for a determination that sex-discrimination did not occur. Like the current rules, the
decisionmaker in any appeal must continue to be different from the initial decisionmaker.

HUSCHBLACKWELL
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Grievance Process (All Sex Complaints)

“For purposes of addressing complaints of sex discrimination, a recipient’s prompt and
equitable grievance procedures must be in writing and include provisions that incorporate
the requirements of this section

1. Treat complainants and respondents equitably;

2. Require that any person designated as a Title IX Coordinator, investigator, or
decisionmaker not have a conflict of interest or bias for or against complainants or
respondents generally or an individual complainant or respondent. The decisionmaker
may be the same person as the Title IX Coordinator or investigator;

3. Include a presumption that the respondent is not responsible for the alleged conduct
until a determination whether sex discrimination occurred is made at the conclusion of
the recipient’s grievance procedures for complaints of sex discrimination;

HUSCHBLACKWELL
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Grievance Process (All Sex Complaints)

“For purposes of addressing complaints of sex discrimination, a recipient’s prompt and equitable
grievance procedures must be in writing and include provisions that incorporate the requirements of this
section

4. Establish reasonably prompt timeframes for the major stages of the grievance procedures, including
a process that allows for the reasonable extension of timeframes on a case-by-case basis for good
cause with notice to the parties that includes the reason for the delay.

5. Take reasonable steps to protect the privacy of the parties and witnesses during the pendency of a
recipient’s grievance procedures, provided that the steps do not restrict the ability of the parties to
obtain and present evidence, including by speaking to witnesses, subject to § 106.71; consult with a
family member, confidential resource, or advisor; prepare for a hearing, if one is offered; or
otherwise defend their interests;

6. Require an objective evaluation of all relevant evidence, consistent with the definition of relevant in
§ 106.2—including both inculpatory and exculpatory evidence—and provide that credibility
determinations must not be based on a person’s status as a complainant, respondent, or witness.

HUSCHBLACKWELL
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Dismissal of Complaint

A recipient may dismiss a complaint of sex discrimination made through its grievance
procedures under this section, and if applicable § 106.46, for any of the following reasons:

i.  The recipientis unable to identify the respondent after taking reasonable steps to do so;

ii. The respondent is not participating in the recipient’s education program or activity and
is not employed by the recipient (but beware Texas law);

iii. The complainant voluntarily withdraws any or all of the allegations in the complaint and
the recipient determines that without the complainant’s withdrawn allegations, the
conduct that remains alleged in the complaint, if any, would not constitute sex
discrimination under Title IX even if proven; or

iv. The recipient determines the conduct alleged in the complaint, even if proven, would
not constitute sex discrimination under Title IX.

HUSCHBLACKWELL
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“Sex-based harassment involving student
complainants or student respondents”

Everything in general process plus
1.  Written notice of allegations.

2. ‘“entitled to receive access to relevant evidence or to an investigative report that
accurately summarizes this evidence.”

3. “A postsecondary institution must provide the parties with a reasonable opportunity to
review and respond to the evidence. . . . prior to the determination of whether sex-based
harassment occurred. If a postsecondary institution conducts a live hearing as part of its
grievance procedures, it must provide this opportunity to review the evidence in
advance of the live hearing; it is at the postsecondary institution’s discretion whether to
provide this opportunity to respond prior to the live hearing, during the live hearing, or
both prior to and during the live hearing”

HUSCHBLACKWELL
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Appeals

* A postsecondary institution must offer the parties an appeal from a determination that sex-based
harassment occurred, and from a postsecondary institution’s dismissal of a complaint or any
allegations therein, on the following bases:

i Procedural irregularity that would change the determination of whether sex-based harassment occurred in
the matter;

ii. New evidence that would change the outcome of the matter and that was not reasonably available at the
time the determination of whether sex-based harassment occurred or dismissal was made; and

iii.  The Title IX Coordinator, investigator, or decisionmaker had a conflict of interest or bias for or against

complainants or respondents generally or the individual complainant or respondent that would change the
outcome of the matter.

* A postsecondary institution may offer an appeal equally to the parties on additional bases, as long as
the additional bases are available to all parties.

HUSCHBLACKWELL
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Things to Start Considering

1. Continue with detailed notice of allegations?

2. Transparency of evidence obtained?

3. Are we comfortable with one person for everything?
4

. At your institution is single investigator/hearing process/something
else best approximation of what happened?

nd

Detailed explanation of decision?

6. Robust appeal process for all parties?

HUSCHBLACKWELL
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Case Law Update




EDUCATION

Federal judge blocks Education
Department’s Title IX guidance that
protects transgender students

The preliminary injunction essentially ties the department’s hands when it comes to
protecting transgender students from discrimination in 20 states.

Taeem "

e

LGBT activists and their supporters rally in support of transgender people on the steps of New York City
Hall in New York City, on October 24, 2018. | Drew Angerer/Getty Images



Cummings v. Premier Rehab Keller

e Supreme Court held that a plaintiff suing under Title VI
(prohibiting race, color, and national origin discrimination),
Title IX (prohibiting sex discrimination), the Rehabilitation
Act (prohibiting disability discrimination), and the Patient
Protection and Affordable Care Act (ACA) may not recover
emotional distress damages.

* Court reasoned that the scope of available remedies under
these Spending Clause statutes is limited to only those
remedies generally available for breach of contract.
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Fairfax County School Board v.
Jane Doe

Employment

@ LAW360 Authority

LABOR -~ DISCRIMINATION - WAGE & HOUR - STARBUCKS TRACKER -- MORE

High Court Seeks SG's Take On Title IX
Harassment Liability

By Patrick Hoff - May 16, 2022, 7:42 PM EDT -+ (&) Listen to article

The U.5. Supreme Court on Monday invited the U.S. solicitor general's office to
weigh in on whether the justices should consider a Virginia school board's appeal
arguing it's off the hook for an alleged sexual assault on a student because no

harassment took place after its investigation.
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Hall v. Millersville, 22 F.4th 397
(3rd Cir. Jan. 11, 2022)

e Student murdered in her residence hall room by her boyfriend who was not a student

* “The record shows that Millersville knew, and intended, for its Title IX policies to
apply to nonstudents. Millersville's 2014 Title IX policy, which was in place while
Karlie was enrolled, defined sexual misconduct to include sexual assault and intimate
partner/dating violence, and also required that incidents of sexual misconduct be
reported to Millersville’s Title IX Coordinator. More importantly, as admitted by
Millersville's corporate designee, this policy cover[ed] all areas of University
operations, programes, sites, and include[d] the conduct of employees, students,
visitors/third parties” To be liable under Title IX, the

* Liability predicated on university having “substantial control over both the harasser
and the context in which the known harassment occurs.”
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Brown v. State, 23 F.4th 1173 (9th
Cir. Jan. 25, 2022)

Plaintiff, a former student at the University of Arizona, brought a complaint under Title IX after
she was physically assaulted by Orlando Bradford, her boyfriend who was also a football player
at the University, in his private, off-campus residence.

In asserting deliberate indifference to her risk, plaintiff alleged that the University did not
respond adequately to two prior incidents in which officials knew that Bradford had assaulted
other women on campus.

In sustaining summary judgment in favor of the University, the court held that plaintiff’s
assertions about officials’ response to the prior incidents did not establish that the University
had control over the context in which her abuse occurred. The majority also rejected the focus
in the dissenting opinion on the facts that Bradford’s University scholarship paid for his rent and
that Bradford needed the approval of a coach to live off campus. The majority held that these
facts may be relevant to the University’s control of the abuser, but they do not address the
separate requirement under Title IX that the University also control the context in which the
harassment occurred.
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Tension Between Policy & Speech
Rights

Professor who wouldn't use trans student's

pronouns wins $400K settlement The Volokh COIlSpil‘a Cy

Mostly law professors | Sometimes contrarian | Often libertarian | Always independent

Nicholas Meriwether will no longer be required to refer to students at Shawnee State University

in Ohio by their preferred pronouns.
About The Volokh Conspiracy &4

FREE SPEECH

Eleventh Circuit Strikes Down Univ. of
Central Florida's "Discriminatory
Harassment" Speech Code

EUGENEVOLOKH | 4.21.2022 6:50 PM
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Modest Uptick in Athletics Cases

]
Colleges cut sports lo save money amid

the pandemic. Then came the Title IX
lawsuits.

@ By Molly Hensley-Clancy
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Trends

1. On the whole, feels like courts are starting to rein litigation
in (especially complainant litigation)

2. Onslaught of respondent litigation has slowed (Covid,
Trump regs?)

3. Pivot to tort?
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The New Pork Times

He Committed Murder. Then
He Graduated From an Elite
[Law School. Would You Hire

Him as Your Attorney?




THE BIG PICTURE IN TWO PICTURES



Common App removes School
Discipline question on the application Common App Drops Criminal History Question

G v m Decision reverses one made a year ago to keep the question. Individual colleges may still ask it
Disciplinary records question remains

By Emma Steele By ScottJaschik  // August 13,2018
September 30, 2020

COM
S

The Common Application announced Tuesday that it is dropping the question it has been asking since
2006 about applicants’ criminal histories

Many educators and civil rights activities have been pushing the Common App for years to drop the
question. For the organization, Tuesday's announcement is a major shift. In March 2017, after its last

hat it was keeping the question. Individual colleges
maintain the right to ask the question on their supplements to the Common Application, just as they
have had the ability to not consider the information provided to date. But advocates for "banning the
box, as the movement to end the question has been known, have said that including or dropping the
question from the main application would have a major impact.




Jacob EISEMAN, Individually and

TON.Y.2d 175
518 N.Y.5.2d 608

as Administrator of the Estate of Rhona Eiseman, Deceased, et al.,
Respondents,

STATE of New York, Appellant.
New York Court of Appeals

July 9, 1987.

A BYGONE ERA?

“His release and return to society at the
age of 33 — presumably with a long life still
ahead of him — were mandated by law as
well as by public policy, which have as their
objectives rehabilitating and reintegrating
former inmates in the hope that they will
spend their future years productively instead
of returning to crime. To this end, the value
of education — both as an escape from
society's underclass, and as a benefit to the
public generally — is apparent.”
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To ask or
not ask?

O Three national surveys of institutional
admissions practices, conducted in
2009, 2010, and 2014 by separate
research teams, indicate that 60 to
80 percent of private institutions
and 55 percent of public institutions
require undergraduate applicants
to answer criminal history questions
as part of the admissions process.

O Unclear stats on prior disciplinary
history
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" Be specific about what must (and
should not) be disclosed

" Time limits2
" Not arrests

" Juvenile records?







CRIMINAL AND DISCIPLINARY HISTORY
IN COLLEGE ADMISSIONS

—

Released: December 17, 2019
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Whatever process you come up, be
sure you can (and do) follow it (the
curse of assumed duties)

Establish forms and Process for
securing additional information

IF YOU ASK, Not for amateurs: Bit team/threat
THEN WHAT? assessment matrix (appropriate
training)

Does not have to be yes or no/Can
we develop risk mitigation plans?

Appeal process
Periodic review for disparate impact






NCAA Sexual Violence

The Policy requires member college and university chancellors or presidents, directors of
athletics, and campus Title IX coordinators to annually attest that:

1. The athletics department is informed, integrated, and compliant with the following:
O Institutional policies and processes regarding sexual violence prevention; and

O Proper adjudication and resolution of sexual violence and interpersonal violence.



NCAA Sexual Violence Po

L ‘y

2. Policies and processes are readily available within the department and provided to
student-athletes, including:

O Institutional policies and processes on violence prevention and adjudication; and
O The name and contact information of the campus Title IX coordinator.

3. Allstudent-athletes, coaches, and staff are educated on sexual violence prevention,
intervention, and response each year.



New Requirements

Collect annual disclosures from all incoming, confinuing, and transferring student-athletes
related to their conduct that resulted in discipline through a Title IX proceeding or a criminal
conviction for sexual, interpersonal, or other acts of violence, and collect the same from
transfer student-athletes if a Title IX proceeding related to their conduct is ongoing;

Take reasonable steps to confirm whether such student-athletes have been disciplined or
criminally convicted of sexual, interpersonal, or other acts of violence; and

If recruiting incoming or accepting transfer student-athletes, have a written procedure that
directs its staff to gather information from a former institution about any discipline or criminal
conviction relating to any sexual, interpersonal, or other act of violence.
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The Beginning

* John Doe and Jane Roe attend Texas University where, after meeting

during the fall of their freshman year, they began a steady, and steadily
volatile, relationship.

* A mutual professor reported to the Title IX Coordinator that he was
aware that arguments, sometimes violent, were common. During their
first summer vacation, for example, Roe purportedly scratched and
grabbed Doe's arm while traveling with Doe's family.

* Additionally, the professor reported to the University, the couple's
penchant for physical altercations extended to intimacy, including
“consensual choking” in Doe’s residence hall.
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Question 1

 How do you respond to this report?

e Obligations under federal or state law?
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Things Deteriorate

Roe informed Doe she was dating others, and Doe called the
relationship off.

Except, it turned out, Doe had also been unfaithful. A revelation
that did not sit well with Roe, which purportedly prompted Roe
to spread rumors about Doe on campus.

One such accusation: that Roe ended the relationship because
Doe was physically abusive. And she threatened Doe directly via
text: “take a year off and nothing will happen to you.”
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Question 2

 Concerned, Doe went to TU’s Director of Student Life.

* In an email, Doe complained that he was being
harassed by his ex-girlfriend, who was “spreading false
information.”

* Doe explained in the email that he “simply” did not
“feel safe.”

* Q: How should Director of Student Life respond?
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Question 3

* Dean of Student Life recommended that Doe seek
mental health services. He did not recommend that
Doe file a Title IX complaint and did not make his own
report.

e Concerns?
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Roe Reports

* Meanwhile, Roe met with TU's Director of Gender
Equity and Title IX Administration. Roe told the
Director that she was a victim of “Intimate Relationship
Violence” under University policy and described
certain incidents of abuse by Doe.

* Roe explained that she was not interested in pursuing
further action.

 How should Director respond?
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No Contact Order

* Soon after, when Doe began a new relationship, Roe requested an
order prohibiting Doe and Roe from any contact.

* Question: How do you respond?

* On the day the mutual order issued, Roe approached Doe on a
campus running trail, attempting to apologize.

* Doe notified the University of the incident.
 How should University respond?

 Assume TU told Roe not to let it happen again.
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A Change in Plans

* A few months later, Roe notified the Director that she would
cooperate with a Title IX investigation.

* A formal notice was issued, and Texas University barred Doe—but not
Roe—from campus during the investigation.

e Concerns?

* Then, several months later, Doe accidentally “liked” one of Roe's
social media posts, in violation of the Order. Doe immediately self-
reported the mistake but, TU launched another disciplinary process
that resulted in a reprimand and a written warning from a dean.

e Concerns?
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The Hearing

* TU appointed a three-person panel to investigate Roe's
allegations against Doe, review the evidence they
gathered, weigh the testimony they allowed and then
decide whether the facts they found violated the TU
Policy.

* At one of Doe's meetings with the Panel, he mentioned
an interest in pursuing counterclaims against Roe.

* How should University respond?
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Decision

* The Panel's investigation culminated in a “Report”
finding evidence to support the incidents of physical
abuse alleged by Roe.

* Doe received a letter with the Panel's punishment:
expulsion.

* Vindicated, Roe tweeted “my life is good again ...
worked out boy problems that were never real
problems just things | created.”
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What Happens Next?

 Lawsuit

e What claims?
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Doe v. Princeton Univ., 30 F.4th 335
(3rd Cir. Mar. 31, 2022)

* 31 Circuit found that plaintiff’s factual assertions regarding
the University’s different handling of his and his accuser’s
misconduct reports and order violations, together with his
assertion that the Department of Education’s 2011 Dear
Colleague Letter created external pressure to which the
University had yielded, were sufficient to permit his Title IX
discrimination claim to proceed.

* 31 Circuit also found plaintiff’s factual allegations sufficient
to permit his breach of contract and breach of implied
covenant of good faith and fair dealing claims to proceed.
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A Reminder Though...

THE CHRONICLE OF HIGHER EDUCATION

In Plain Sight

The killing.of a,student, one in a growing list of victims,
opened her university’s eyes to the unseen danger of
intimate-partner violence.

ByEMMA PETTIT
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Big Picture Takeaways

1. Involve campus or external experts in IPV cases (experts
trained to recognize the full array of domestic-violence
signifiers).

Significance of face-to-face meeting.
Resources for students.
Importance of coordinated, working institutional relationship.

Report to BIT.

o U & W N

Lethality Assessment
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Michigan State’s $500 Million for Settlements in UCLA sex abuse cases
Nassar Victims Dwarfs Other reach nearly $700 million

New $374.4 million payout announced Tuesday to resolve claims related to former UCLA gynecologist James Heaps

Settlements

By Nick Anderson and Susan Svrluga
May 24, 2022 at 9:06 p.m. EDT

i Grethisarticle &> [] [J s

@ How Did Larry Nassar Get Away With It?
Y o

By Natalie Reneau, Neeti Upadhye. Robin St

Lawrence G. Nassar, the sports doctor accused of sexually abusing hundreds of young
women, committed his crimes with impunity for decades. Here’s how.
Matthew Dae Smith/Lansing State Journal, via Associated Press
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After Michigan State: ‘Could We Be
Next?’

By Donald E Heller | JanUARY 28,2018




* “Are we as college leaders prepared to respond appropriately
should evidence of wrongdoing appear on our campus?”

* “Will we be willing to stand up for what 1s morally right to
protect potential victims of maltreatment, rather than
reflexively reacting in a way that maximizes the interests of
our 1nstitutions?”

* “These are questions that should be asked by all of us in
leadership positions: presidents, provosts, board members,
athletic directors, and university lawyers. None of us should
be so naive as to think that what happened at Penn State and
Michigan State could not happen again.”



Yuval Noah Harari

dapiens
A Brief

History of
Humankind




1. Are individual institutional players motivated to
“maximize the interests of their institutions” or are they
motivated to maximize their own personal interests
within a large organization?

2. Does this ring true to you: that [fill in the name here] 1s
willing to cover for a known pedophile to advance
institutional or personal interests?

3. Reframe: why do well-intentioned, smart, skilled
people who are willing to “stand up for what i1s morally
right” occasionally reach the clearly wrong conclusion
or do the clearly wrong thing.

IMHO, this requires a serious conversation about the
common human frailties which impact all of us.






| Harvard Health Puhlishing
HARVARD MEDICAL SCHOOL

Trusted advice for o healthier life

STAYING
HEARTHEALTH = MIND & MOOD PAIN HEALTHY CANCER

Harvard Wamen's Health Watch

Pelvic physical therapy: Another potential
treatment option

This treatment approach may help provide relief for many
women with chronic pelvic pain and urinary symptoms.

Published: June, 2018

The exact cause of pelvic pain for many women can be
elusive, despite lots of tests and scans. In some cases, the
symptoms are related to a problem that is often overooked,
says Dr. Eman Elkadry, an instructor in obstetrics,
gynecology, and reproductive biology at Harvard Medical
School. Pelvic pain may stem from a pelvic floor muscle

therapy known as pelvic physical therapy.

"Although pelvic physical therapy may not work for
everyone, it can be guite effective for certain individuals,"
says Dr. Hye-Chun Hur, director of the Division of Minimally
Invasive Gynecologic Surgery at Harvard-affiliated Beth lsrael Deaconess Medical Center
and associate faculty editor of Harvard Women's Health Watch. She stresses that pelvic







Why Did the Investigator Get It Wrong?

“"We cannot find that the conduct was of a sexual nature. Thus, it did
not violate the Sexual Harassment Policy. However, we find the claim
helpful in that it allows us to examine certain practices at the MSU
Sports Medicine Clinic.”

And MNassar's copy:

“We cannot find that the conduct was of a sexual nature. Thus, it did

not violate the Sexual Harassment Policy. However, we find the claim
helpful in that it brought to light some significant problems that the
practice will want to address.



Larry Nassar: 2014 police report sheds
light on how he avoided criminal
charges

Police report shows how Larry Nassar avoided charges

"Nassar stated he is not saying he did not
touch (Thomashow)," Capt. Valerie
O'Brien, who at the time was a detective,
wrote in the report. "Nassar stated he
purposely touched her there. Nassar
stated he has been doing this since 1997.
'What now, what happened?'

Nassar began sending O'Brien emails,
videos and references to other doctors
who performed similar procedures.

University police submitted a warrant
request for a 4th-degree criminal sexual
conduct charge, a misdemeanor.
Prosecutors denied the charges and said
what Nassar did appeared to be "a very
innovative and helpful manipulation.”



Hey there!

Why don't you
have a seat?




G 9 8
MISSING 8:
EXPLOITED

CHILDREN

Child Molesters:
A Behavioral
Analysis

For

Law Enforcement
Officers
Investigating
Cases of

Child

Sexual
Exploitation

In cooperation with ihe Federal Bureau of Investigation

e “In view of the fact

that many people still
believe in the myth
that child molesters
are ‘strangers’ or
misfits of society,
this tactic can
unfortunately be
effective.”



* 10% of children were abused by a
total stranger

* 30% of children were abused by a
family member

* 60% were abused by an adult they
knew who was not a family member






Proﬁllng Serial Child Sex Abusers

Male and over 30 years of age
* Single or with few friends 1n age group
* Works 1n jobs with access to children
* Engages in activities with children, often excluding other adults
* Seduces with attention, affection, and gifts
* Has hobbies and interests appealing to children
* Popular with both children and adults

* Appears to be trustworthy and respectable -- has good standing in
the community.

* Almost always collects child pornography or child erotica



Confronted: How Do Serial Abusers
Respond?

1.

Denial. “The offender may act shocked, surprised, or even indignant
about an allegation of sexual activity with children . . . He might admit to
an act but deny the intent was sexual gratification: ‘Is it a crime to hug a
child?’” He may imply that his actions were misunderstood, and a mistake
has been made. His denial may be aided by relatives, friends, neighbors,
and coworkers. These associates may be uncooperative and may even
hinder police investigation of the offender.”

Minimization. “If the evidence against him rules out total denial, the
offender may attempt to minimize what he has done, both in quantlty and
quality. He might claim that it happened on one or two isolated occasions
or that he only touched or caressed the victim. He might admit certain
acts, but deny they were engaged in for sexual gratification.”



Confronted: How Do Serial Abusers
Respond?

3.

Fabrication. ‘“Some of the more clever child molesters come up with
ingenious stories to explain their behavior. One offender, a doctor,
claimed he was doing research on male youth prostitution. A professor
claimed he was doing research on pedophilia and collecting and
distributing child pornography for scientific research. A teacher said that
his students had such a desperate need for attention and affection that
they practically threw themselves at him and misunderstood his affection
and response as sexual advances . . . In another case, a nursery school
operator, who had taken and collected thousands of photographs of
young, nude or seminude children in his care, claimed they were not for
sexual purposes; he simply admired the anatomy of children.”



Confronted: How Do Serial Abusers
Respond?

4. Sympathy. “Pedophiles may resort to a ‘nice guy defense.’ In
this defense, the offender expresses deep regret and attempts to
show he 1s a pillar of the community, a devoted family man, a
military veteran, a church leader, nonviolent, without prior
arrests, and a victim of many personal problems. In view of the
fact that many people still believe in the myth that child
molesters are ‘strangers’ or misfits of society, this tactic can
unfortunately be effective. Many traits introduced by the
offender as evidence of his good character (i.e., dedication to
children, volunteer work, etc.) in fact contribute to his ability
to access and seduce children.”



Solomon Asch: Social Proof




The world's most popular brands depend on our products every day.
I | I ) )

We'll never take their trust — or your trust — for granted.
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Social Proof

* People will conform to the actions of others under the
assumption that those actions are reflective of the
correct behavior.

* It1s especially prevalent in ambiguous situations and
when there are other people who are perceived to be
particularly knowledgeable about a situation.

* Social proot works through our very human need
to belong, to be respected by others and to avoid
social punishment such as ridicule or ostracism for
taking a position apart from the herd.




Apathy at Stabbing
“of Queens Woman.
Shnck; Inspector

By MARTIN GANSBERG

'For more than half an hour
38 respectable, law-abiding cit-

izens in Queens watched a Kkiller
|stalk and stab 2 woman in three
‘aeparate attacks in Kew
Gardens. |

Twice the sound of their voices




Minimum Qualifications: Master's degree in student affairs, higher education, social work, counseling, criminal
justice or related field. Requisite knowledge, training and experience related to Title IX, VAWA, and conducting
investigations necessary for a candidate to be considered. The candidate must have excellent problem solving and
conflict resolution skills, strong organizational and administrative skills, |strong interpersonal communication skills,
excellent written and verbal communication skills, team building skills, the ability to build positive and effective
relationships across the campus and community| a strong commitment to diversity, ability to work independently

with minimal supervision, ability to manage multiple tasks, ability to work evenings and weekends as needed,
knowledge of legal issues in higher education, and ability to provide exemplary customer service. The candidate
must have experience interacting with the public, attorneys, parents, students, staff and faculty.



Civil Rights Investigators Cannot Be

“People Pleasers”

Who gets promoted and why?

Role of Title IX investigator: “voice of institutional cognitive
independence.” ~ legal ethicist Donald Langevoort.

You are a bearer of bad news.

Be mindful of normative influences (like social proof) and nevertheless
reach unpopular decisions based on your own personal knowledge, your
own rigorous analysis, and a thorough gathering of valid and factual
information.

Institutions must reflect on whether prioritizing things like collegiality over
cognitive independence (and the attendant upset that occasionally comes
with 1t) in evaluating performance creates environments where people avoid
reaching difficult conclusions which could rock the proverbial boat.



Selective l

from SimdPa. 4" N

. : y /

N
In ’
Count ho !L

players J




Selective Attention

* Attention is a limited resource, and what has been
dubbed “selective attention” allows us to tune out
details that we think are unimportant and focus on
what really matters.

* The more that 1s going on, the more likely i1t 1s that
busy people are missing the significant gorilla
dancing in the room.

* Reasonable caseloads are not only a quality-of-life
i1ssue — they are a quality-of-investigation i1ssue.



L.essons

* We can continue to frame this as a battle of good
versus evil and I suspect we will continue to make
the same mistake

* Reaching the correct conclusion requires us to
know what we are looking for, know how to
meaningfully investigate in this space, and to
recognize the human frailties that afflict us all and
sometimes present us from reaching the correct
conclusion
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